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ASSOCIAÇÃO SINDICAL DOS CONSERVADORES DOS REGISTOS


M O R T G A G E   I N   P O R T U G A L

INTRODUCTION

According to ELRA’s last meeting in Greece, Portugal is supposed to take part in the working group on “Cross-border transactions” together with England, Wales, Ireland, Spain, Greece and Germany.

ELRA’s workgroups are now showing two main working subjects: Registry Law Rules and Euro Mortgages. The latter is divided into three threads and I’ve taken the “constitution of domestic mortgages”.

It is vital to conduct an in-depth study of the different types of mortgages existing in each country of the European Union – as it states in ELRA’s report regarding the green paper on mortgage credit.

For the time being, our contribution is focused on the main lines of Portuguese law on the subject, in order to help a preliminary comparative study.

MORTGAGE IN PORTUGUESE CIVIL LAW

Mortgage is a special real estate security which gives the creditor the right to be paid, according to registry rank, by the value of certain real estate properties belonging to the debtor or to a third party.

The legal regulation on mortgages is part of the Portuguese Civil Code approved in 1966 and in force since 1st of June 1967 (Executive-Law nº 47.344 dated 25th November 1966)

Our civil law accepts the principle of lex rei sitae regarding rights in rem. The legal capacity to mortgage is also determined by the same rule of the lex rei sitae, unless the other country does not recognize it. In this case, the national law of the property’s owner will be applicable - Civil Code - articles 46º and 47º.

Mortgage must be registered in order to become effective even between parties (Civil Code - articles 687º). Property rights and the registration of other connected are organized as a public service, under the administration of the Justice Ministry.

The Land Registry Code approved by Executive-Law nº 224/84 dated 6th of July 1984 contains all registry regulation.

The registration service is divided in accordance with the administrative set-up of the country and with the number of inhabitants. Each office has the exclusive jurisdiction on properties there located. Land Registry Code - article 19º.

Portuguese land registry law includes some main principles which give form to the Portuguese system. Simply referred, as mentioned in the Land Registry Code, they are:

· Principle of legality – means that every registration presented will only become definitely done if it is exactly in accordance with the law. The registration officer decides whether the procedure is correct, regarding to the act and documents presented, the legal capacity of the persons involved and the law applicable in each case. - Land Registry Code - article 68º;

· Principle of priority – means that the rights or charges on the property are graduated according to the rank in the registry office - article 6º;

· Principle of legitimacy and principle of successive tract – means that only the owner mentioned in the register is able to sell or charge the property and no other new inscription can be done without his/her consent or intervention - articles 9º and 34º; and

· Principle of the truth – means that the registration act is submitted to an iuris tantum presumption of law – article 7º.

In accordance to the above mentioned principle of priority, one property can have several mortgages which are graduated according to the rank in the register office.

In case of foreclosure the party entitled to the first mortgage will be paid in the first place, by the product of the public sales. If the product covers the cost of other creditors they will each receive totally or partly of the remaining amount.

However, if the two (or more) mortgages are registered on the same day, the above referred product of the sale will be divided pro rata.

Regarding the interests of the loan or debt, the mortgage only guarantees the total amount for three years. However a second mortgage can be registered, even if only for the financial interest. Civil Code – article 693º.

It is prohibited, according to Portuguese law, for an agreement to be made between debtor and creditor, where by the property is transferred in case the debtor does not pay is. However the debtor is allowed to sell the property at any time. In that case, the creditor may call upon previously agreed penalizations and demand in court for his position in the register. Civil Code - articles 694º and 695º.

TYPES OF MORTGAGE 

There are three types of mortgages:

1. Legal – The mortgage is, by all times, determined by law and the circumstances don’t depend on the owners or debtors. Civil Code - article 704º.

Legal mortgages can be registered on any property belonging to the debtor, if not previously determined by law. For example: the heir that hasn’t received any assets on the partition of succession, but only the amount of money the others will pay back, has the right to promote the legal mortgage on those assets.

2. Judicial – The decision that demands the debtor to pay a certain amount of money has the legal power to register a mortgage on any properties belonging to him, even if it is not yet a final decision. Civil Code – article 710º.

Any foreign judgement, if reviewed and confirmed in Portugal, is enough to register a mortgage if in the other country it could also have the same effect. Civil Code - article 711º.

This reflects the principle of mutual recognition, as referred in ELRA’s report. 

3. Voluntary – The mortgage that is originated in a contract or in a unilateral declaration. Civil Code – article 712º.

It is the most common type of mortgage. The constitution must be done in a public deed or will, but there are some exceptions. Civil Code - article 714º.

Each mortgage must clearly identify the property that guarantees the loan, because general mortgages are not permitted. Civil Code – article 716º

The act that entitles the mortgage must disclose a public form and clearly identify:

a) the contracting parties;

b) the property which ensures the payment of the loan; and

c) the special agreements of the contract that may produce effects upon others, specially those needed to fulfil the registration requirements.

DOCUMENTS TO ENTITLE THE MORTGAGE

1. The legal mortgage is registered on the base of the document that proves its existence. In some cases registration is not necessary, because it will be done as a consequence of the register originating the mortgage. Land Registry Code – article 97º.

2. The judicial mortgage is based on the decision that demands the debtor to pay the amount and the register requirement. Land Registry Code – article 50º.
3. The voluntary mortgage is registered according to the requirement and based on the public deed or will (the latter very rarely occurs). Notary Code - article 80º (Executive-Law nº 207/95 dated 14th August 1995)

Since 1874 (Law dated 16th of April) the credit institutions in Portugal, whose purpose is specifically concerning the real estate property credit, are entitled to form mortgages with a private document. Now a days, there is only one able to do so, which is Crédito Predial Português, recognized by Executive Law nº 272/90 dated 7th September 1990, today a part of Santander Bank.

More recently, in 1993 (Executive Law nº 272/93 dated 15th of July 1993) a new law has passed enabling any credit institution to settle the purchase and sale, and constitute the mortgage on the credit, by a private document.

This law was not very well accepted. Therefore not many documents have been done according to it.

One of the reasons for that is directly related to article 2º of the said law, which demands the signatures to be recognized in the public notary. Besides, the notaries were better equipped and had better professionals to form a deed than the banks themselves. Later it was recognized that the technical work of the purchase and sale and credit mortgage should be done by professionals on the matter.

In the year 2005, as the economic development demands, as high technology permits and as notaries in Portugal become private, some banks are getting back to the 1993 law, employ new professionals and start doing the documents related to purchase and sale and credit mortgage.

In any type of mortgage, the register can only be done if the requester shows the right fiscal inscription of the property. Land Registry Code – article  31º

The loan contract, or the mortgage contract or deed when constituted separately, are submitted to tax payments, which are controlled by the registration officer.

MODIFICATION OF MORTGAGE

Mortgage can be modified in two different circumstances: it can be enlarged or reduced.

If the property, for any reason not regarding the creditor, perishes and becomes insufficient to guarantee the capital, the possibility exists to demand the debtor to replace or enlarge it. Consequently a new mortgage will be registered. Civil Code - article 701º.

On the other hand, if the property gains more value, or if one third of the debt has been paid, there is the possibility to demand a reduction of the guarantee. Civil Code -articles 719º and 720º.

Enlarging and reducing mortgages, can be voluntarily done, by the debtor or the creditor, respectively.

Enlarging the mortgage requires a new mortgage entitlement. On the other hand a reduction of the mortgage only demands a private document with the intervention of a notary.

EXTINCTION OF MORTGAGE

Mortgage extinguishes in certain circumstances previously determined by law, or by voluntary waiver or renunciation of the creditor. Civil Code - article 730º.

The voluntary waiver must be expressed in a private document signed by the creditor, and with the intervention of a notary. It does not necessitate the debtors’ agreement. Civil Code - article 731º.

The mortgage inscription can be cancelled with the above document as well as the register requirement.

The circumstances of the mortgage extinction as determined by law, are the following:

a) in case the debt or obligation guaranteed, for any reason becomes extinguished,

b) prescription (acquired by adverse possession) in favour of a third transferee of the property when a period of twenty years has passed over the acquisition registration and five years over the time limit of payment;

c) perishing of the property when it is not possible to replace or enlarge the mortgage; and 

d) prescription (statute of limitation or forfeiture) of mortgage when the inscription period surpasses more than ten years and the amount is not higher than € 2.500,00.

CLOSURE

Free choice and legal competition in mortgage credit is most likely our nearest future with which we all have to work. High technology and sharing data will certainly play an important role.

The European Union wishes to become larger and stronger, but any decision regarding the rights in rem, this is to say, territory rights, that represent one of the main elements of Nation or State concept, thus requires a mutual knowledge of national property rights and registration systems.

This challenge probably starts with the mutual recognition on documents and deeds originating in another state member.

The in-depth study of rights in rem and its registration systems is already progressing. The legal effects of the registration systems and the organization that supports them are the guide lines to measure liability, which, in fact, supports credit mortgages.

Last but not the least, it is important to reflect on the foreclosure. It should be fast and efficient. This matter demands to be seen in accordance to each judicial system of every European member, therefore we must face a much wider range of study and a certainly a more difficult harmonization …
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